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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35506 

WESTERN COAL TRAFFIC LEAGUE - PETITION FOR DECLARATORY ORDER 

OPENING EVIDENCE AND ARGUMENT OF 
CONSUMERS UNITED FOR RAIL EQUITY 

Consumers United for Rail Equity ("CURE") hereby submits its opening evidence 

and argument in response to tbe Petition for Declaratory Order filed herein by Westem Coal 

Traffic League ("WCfL") and the Board's £>ecision and Order served September 28,2011. 

Interests of CURE and Its Members 

CURE is an incorporated, non-profit advocacy group that works for federal policy 

that addresses the concems of rail-dependent shippers. CURE is sustained financially by the 

annual dues and contributions ofits members, who are individual rail-dependent rail 

customers, their representatives and trade associations. Included in CURE are electric 

utilities that generate electricity fhnn coal, chemical companies, forest and paper companies, 

cement companies, agricultural entides, various manufacturers and national associations, 

including both trade associations and associations of goverranental institutions whose 

members work to protect consumers. 

The issues presented in this proceeding potentially affect numerous rail-dependent 

shippers. We understand that the Annual "R-l" report of BNSF Railway Company ("BNSF") 

for 2010 includes a massive write-up ofthe values of BNSF's tangible assets of at least 

$7,625 billion, which reflects a portion ofthe acquisition premium paid for 

BNSF by Berkshire Hathaway, Inc. ("Berkshire Hathaway"), that BNSF seeks to include in 

its rate base. If BNSF has its way, this write-up would be included in the Board's costing 



systems that are used to develop BNSF service costs, determine the extent ofthe Board's 

jurisdiction over BNSF's rates, establish maximum rates for some captive shippers, and 

determine revenue adequacy. 

The Board's mling on these issues could affect the number of captive rail rates that 

are subject to its jurisdiction, the Unifonn Rail Costing System ("URCS") costs of BNSF it 

determines to be appropriate for regulatory purposes, the methodology through whidi it 

determines raihroad rcvenue adequacy, and, ultimately, permissible levels of differentia] 

pricing. 

Introduction and Summary of Position 

Against the backdrop of shipper concems that have evolved and grown, particularly 

since the creation ofthe eastem and westem rail duopolies, the BNSF acquisition premium 

raises a fimdamental question regarding the regulation of U.S. railroads: Can tbe payment of 

a premium by a sophisticated investor to acquire a major and robust railroad enable the 

railroad to extract increased economic rent finm its captive shippers?' Even before the 

parties have begun to present evidence, eleven United States Senators have written tbe Board 

urging it to take appropriate action to address this matter. 

In this proceeding, WCTL sought a declaratory order from the STB that BNSF's 

URCS costs for 2010 shall not be adjusted in any amount for the acquisition premium 

(calculated by WCTL to be $7,625 billion) paid by Berkshire Hathaway in 2010 for all shares 

of BNSF that it did not already own. 

' BNSF has admitted that the stroke ofa pen has created an opportunity for BNSF 
prospectively to loosen regulatory constraints on the rates it charges to at least one major 
captive shipper and to cause other shippers to lose regulatory oversight of rates for their 
traffic. See BNSF News Release, "Impact of Purchase Accounting Valuation on BNSF's 
Customers is Very Limited" (June 10, 2011) ("BNSF June 10 News Release") at 
http://www.bnsfcom/media/new&-releases/2011/juq^2011-06-lOa.html. 

http://www.bnsfcom/media/new&-releases/2011/juq%5e2011-06-lOa.html


CURE believes it is critical that the STB not permit any write-up in BNSF's URCS 

variable costs that are used to detennine the Board's 180 percent-of-variable-cost 

"jurisdictional threshold" under 49 U.S.C § 10707(d)(lXA). which defines the Board's 

jurisdiction over railroad rates. Many rail rates over 180 percent of variable costs, but not 

necessarily a great deal over 180 perceni of variable costs, would be moved below the 

Board's jurisdictional threshold if part ofthe acquisition premium paid by Berkshire 

Hathaway for BNSF were used to increase BNSF's URCS variable costs.^ Ifthe Board were 

to countenance this, it would effectively allow (he regulated entity - BNSF - to deregulate a 

substantial portion of its previously regulated traffic. Ironically, tbe higher the level ofthe 

premium that is deemed to have been paid for the assets, tbe more trafBc effectively would 

be deregulated, and the more that same trafiic would be vulnerable to substantial rate 

increases that the Board would be powerless to prevent. Congress simply could not have 

intended to allow the proverbial "fox to guard the chicken coop" by determining its own 

variable costs, aod thereby detennine the jurisdictional threshold or floor on the Board's 

regulatory authority over that railroad's rates. 

Moreover, we fear that what BNSF is really engaged in here is an attempt to tum 

"cost-based" ratemaking into "deal-based" ratemaking tbat will further bolster the coffers of 

Berkshire and Berkshire's shareholders at the expense ofthe public and with at least a 

portion of those new rate increases occurring beyond the jurisdiction ofthe Board. While 

merger arxl acquisition premiums are precluded by general rule Ecom being included in the 

^ For example, a rate of $18.00/ton, for a movement with variable costs of $10.00/ton, 
has an RA'C (revenue to variable cost ratio) of 180 percent. Any increase in that rate would 
trigger the STB's jurisdiction. However, if BNSF's variable costs are treated as though they 
were increased by the acquisition premium, say to $12.00/ton for the same movement, the 
IWC ratio would now be ISO percent ($18.00/12.00), and BNSF would be five to raise that 
rate by up to 20 percent, $21.60/ton (because $21.60 divided by $12.00 is ISO percent), 
before the rate is subject to review by the Board. 



rate base in other regulated industries as a means of consumer protection,^ the write-ups 

advanced by BNSF cleariy would broaden BNSF's abilily to engage m differential pricing, 

imposing unwarranted burdens on consumers. BNSF is tbe largest railroad in the Nation by 

volume, with its network covering the entire westem two-thirds ofthe United States. 

Therefore, many ofthe industries and companies CURE represents would be impacted by 

this preooium, if it is permitted to be included in tbe rate base. American businesses and 

consumers are already feeling the effects ofthe distressed economic environmmt; allowing 

^ See Startrans IO LLC. 130 FERC If 61,209 (2010) at 61,924 (citing FERC decisions 
requiring evidence of tangible, concrete and specific demonstration of benefits to customers 
to justify ^^Tite-up of asset values due to acquisition premium); Rio Grande Pipeline Co. v. 
FERC. 178 F.3d 533, 541 (D.C. Cir. 199){"As noted above, nonnally when a facility is 
acquired by one regulated entity from another, the purchaser may only include the seller's 
depreciated original cost in its rate base, even though the price paid 1^ the purchaser may 
exceed that amount."). We are not aware of any case in which FERC even considered, let 
alone allowed, a premium paid by an unregulated entity (such as a holding company) to be 
used to "write up" the costs or the investment base of toe regulated entity that was acquired. 
FERC's policy follows the teaching of experts such as the late Professor Alfired E. Kahn and 
Professor Jerome E. Hass (who used to work at FERC). 

Professors Kahn and Hass provided us with a Statement and Report, respectively, 
which cj^lain why acqxiisition premiums should nol be included in asset values. See 
Attachment A. In his Statement (at 3), Professor Kahn explained that acquisition premiums 
must not be applied to asset valuations in either the process of setting rates or determining 
revenue adequacy: 

"Whenever and wherever the net book value ofa company's stock or assets 
has served as the basis for detomining the permissible retum for regulatory purposes 
- as it is in the STB's revenue adequacy calculations - it is axiomatic that those book 
values must be based on the original cost ofthe assets. As the U.S. Supreme Court 
has recognized, to mcotporate market-value-based write-ups in the rate base to which 
the allowable rate of retum is applied in determining a regulated company's revenue 
requirements or entitlements - which in tum determine its allowable prices - is to 
introduce a &tal circularity into tbe process: allowable prices are set on the basis of 
market value of the assets which must be based in tum on tbe expected prices. 

"It would similariy eviscerate the regulatory process ifthe net book value that 
serves as the investment base in these revenue adequacy calculations were not the 
original cost of the assets when they were first constructed or acquired but the prices 
at which thev were subsequentlv valued in or as the result of asset transfers, mergers 
or acquisitions. To permit rates (or calculations of revenue adequacy) to be based on 
the prices or those subsequent transfers would be to permit easy evasion of 
regulation: fhe assets could be transferred at prices inflated above net original cost 
and those inflated valuations would then automatically be translated into 
correspondingly infiated revenue or retum targets for subsequent revenue adequacy 
calculations." 



acquisition premiums to be included in BNSF's rate base would make the situation even 

worse for many captive shippers, to the detriment ofthe nation's economy. 

The purchase of BNSF by Berkshire Hathaway, an entity that is not subject to the 

regulation of the Board, is unlike nearly all prior transactions in which the STB or ICC 

sometimes allowed the inclusion of an "acquisition premium" to inflate the rate base. In all 

but one of those previous proceedings, the transaction was a merger of two railroads (or 

acquisition by one raikoad of all or a part of another ralLnad), and the resulting company was 

a railroad. In those cases, the Board or the ICC found that the inclusion ofthe acquisition 

premium was justified on the basis of expected "efficiencies" resulting fi-om the merger or 

acquisition. In the case of BNSF's acquisition by Berkshire Hathaway, of course, a financial 

entity paid a premium to purchase BNSF "lock, stock and barrel." There were no efficiencies 

for rail customers that resulted fitim the raci;gcr of two raihoad companies.* 

WCTL has requested that the Board block BNSF from subjecting rail consumers to 

the asset-premium write-up of at least $7,625 billion. We fiilly support this request and 

respectfully request that the Board promptly take aU appropriate actions to deny the BNSF 

attempts to burden consumers with any part ofits acquisition premium. 

BNSF replied in opposition to WCTL's Petition, but stated that, ifthe Board were to 

institute a declaratory proceeding to consider the acquisition premium issues raised by 

WCTL, the proceeding should also include consideration ofthe impact of such premiums on 

the revenue adequacy detenninations ofthe STB. The STB issued a decision and order on 

September 28,2011, instituting a declaratory proceeding and stating that it would consider 

* The ICC apparently permitted write-up of C&NW's assets when it was acquired by 
Blackstone Group. So far as we are aware, no one objected to that action, so that transaction 
does not constitute precedent. In any event, the Board is not bound by the ICC's action there, 
if it now concludes that the action was erroneous or inappropriate. 



both the URCS costing issue raised by WCTL and the "revenue adequacy" issue raised by 

BNSF. 

CURE believes that to address effectively both issues, the overall premium paid by 

Berkshire Hathaway for BNSF must be viewed in two parts. The first part consists ofthe 

portion ofthe total premium associated with the write-up of BNSF's tangible asset values. 

This was the principal focus of WCTL's petition and CURE endorses fully WCTL's effort to 

protect the interests of captive shippers against improper effects fiiom this portion ofthe 

overall acquisition premium. The Board clearly has authority to grant the relief requested by 

WCTL. Although the Board in the past has allowed write-ups ofrailroad assets, the Courts 

have held that the Board is entitled to deference on the methodology it uses fbr detennining 

whether to permit write-ups (or write-downs) ofrailroad assets. In fact, allowir^ the write-

ups appears to be inconsistent with at least one ofthe major shortcomings previously 

identified by the Board (and others) as a reason for rejecting the so-called "replacement cost" 

methodology periodically advanced by the railroads for use in revenue adequacy 

assessments. On this basis alone, the write-ups could and should be rejected. 

Above and beyond this fatal flaw, an assortment of additional considerations weighs 

heavily against mclusion oflhe acquisition premium in BNSF's URCS costs or the Board's 

revenue adequacy calculations for BNSF. First and foremost, BNSF did not pay the premium. 

The methods through which the write-ups were developed do not reflect actual asset 

purchases by BNSF, and for several reasons should be viewed as unsuitable for these 

regulatory purposes. 

The second part consists ofthe remainit^ portion ofthe total premium paid by 

Berkshire Hathaway for BNSF, including BNSF's intangible assets. CURE understands from 



BNSF's public statements^ that this portion ofthe premium does not enter the computation of 

BNSF's variable costs under URCS. However, CURE believes (hat (his portion ofthe 

premium is of major importance to the Board and to captive shippera because ofits 

implications for revenue adequacy and differential pricing. Specifically, the payment ofa 

premium above the market value ofa railroad's tangible assets provides market affitroation 

ofthe railroad's robufft ffnî ĝjal health in satisfaction ofthe relevant statotory criteria for 

revenue adcquacv. Indeed, the fact that Berkshire Hathaway made a "bet on America" by 

buying all of BNSF at a premium is the best possible evidence of BNSF's revenue adequacy -

as Berkshire Hathaway's letter to stockholders in Febiuaiy 2011 demonstrates - and ofthe 

need for the Board to now begin to implement in earnest more robust constraints on 

difierential prices for at least BNSF. 

Argument 

THE BOARD HAS ALL NECESSARY AUTHORITY TO GRANT THE RELIEF 
REQUESTED BY WCTL, AND TO CONTINUE TO RELY ON BOOK VALUES. 

One would think it obvious that the STB has all necessary authority to determine the 

appropriate methodology for detemiining URCS costs, what a proper URCS cost is or is not, 

and the proper amount to assign to railroad propert>' or other "investments" for purposes of 

the Board's railroad revenue adequacy analysis. Yet, the railroads have argued in the past 

that the Board and its statutory predecessor, the Interstate Commerce Commission ("ICC"), is 

obliged (o adhere to the supposed requirement ofa third party, the Railroad Accounting 

Principles Board ("RAPB"), to allow acquisition premiums to be passed through into the 

investment bases ofthe railroads without inquiry or interference from tlie Board.^ The 

railroads are not correct in this assertion. 

^ See BNSF June 10 News Release at http://www.bnsf com/media/news-
releases/201 l/june/2011-06-10a.html. 
' See. e.g.. May 23,2011 Reply of BNSF Railway herein (at 2-4). 

http://www.bnsf


The ICC itself held^ that it is not bound by tbe RAPB Fbdings and 

Recommendations: 

"To conclude this discussion, it should be noted that the Commission does not, in any 
event, agree with the argument that the RAPB's detenninations cannot be modified by 
the Commission. Our views on this subject were explained in Railroad Cost Recovery 
Procedures -- Productivity Adjustment [citing 5 ICC 2d 434,440 (1989)]." 

Moreover, Congress required that the STB "periodically review its cost accounting mles and 

shall make such changes in those rales as are required to achieve the regulatory purposes of 

this part."' It is, therefore, crystal-clear that the STB has the authority to revise URCS costs 

and its URCS costing methodology as it deems appropriate (provided, of course, that it has a 

rational basis for its decision). 

Similarly, the Board has ample authority to determine the appropriate valuation of 

railroad property for purposes ofthe calculations used to determine if a raihroad is eaming 

adequate revenues, and regularly has affirmed the validity of reliance on depreciated book 

values. For example, in Standards for Railroad Revenue Adequacv. Ex Parte No. 393 (Sub-

No. 1), 3 ICC 2d 261, 272 (1986), 1986 LEXIS 15, afiPd on other grounds sub nom. Conrail 

V. ICC. 855 F.2d 78 (3d Cir. 1988), the ICC rejected use of current or replacement coste for 

railroad assets. 

Of particular interest in this context is the Board's decision rejecting the most recent 

attempt by the Association of American Railroads ("AAR") to have the Board use 

replacement cost, rather than historic or book value, to determine revetuie adequacy or 

inadequacy.' In that decision, the Board reiterated one ofthe known, longstanding problems 

^ Adoption ofthe Uniform Railroad Costing Svstem as a General Purpose Costing Svstem for 
All Regulatorv Costing Purposes. Ex Parte No. 431 (Sub-No. 1), 5 I.C.C. 2d 894,906 (1989), 
1989 ICC LEXIS 263. 

•49 U.S.C. §11161. 
' Association of American Raihoads - Petition Reganline Methodologv for Determining 
Railroad Revenue Adequ{tcv. Ex Parte No. 679, served Oct. 24, 2008. 



of file replacement cost methodology - i.e., the need to estimate the "real" (i.e., net of 

expected inflation) cost ofcapital lo avoid double-counting the effects of inflation.'" On its 

face, a practice by the Board of periodically accepting rail asset values that have been written 

up to ctureot market values for any costing purpose carries with it the same type of double-

counting of inflation, unless a "real" cost ofcapital is used. 

Above and beyond this fatal flaw, the fact is that the write-ups do not reflect actual 

asset purchases by BNSF, but radier ex post allocations made by accountants ofa piuchase 

price paid by an outside party that is not a railroad. There is no evidence that Berkshire 

Hathaway and BNSF even negotiated over the values of individual assets or that the values 

assigned by the accountants are anything other than estimates about which - ifthe Board had 

a lot of spare time on its hands - different experts reasonably could disagree. Given the 

incentives BNSF has to write up the asset base (as opposed to goodwill, which has no role in 

ratemaking), the Board would need to evaluate thoroughly the reliability ofthe estimates 

prior to their use for any regulatory purposes. 

Overall, the Board has both authority and good reasons to use historic or book value 

for the railroads' assets in calculating URCS costs and in calculations performed in tbe 

annual revenue adequacy determinations for the Class I railroads." CURE respectfiilly urges 

'° A portion ofthe retum on capital required by an investor provides protection against 
expected levels of inflation, while other portions ofthe retum reflect the risk, duration and 
other characteristics ofthe investment. The cost ofcapital analyses performed by the Board 
yield "nominal" cost ofcapital estimates that include the inflation protection. If investors are 
permitted to write-up the values of existing assets to "current market" levels that incorporate 
the effects of inflation on the original asset, but nominal (rather than inflation-adjusted, or 
"real") costs ofcapital are used, the protection against inflation provided to investors will be 
redundant, and shippers will be burdened with higher regulatory costs than are needed to 
provide the protection against inflation Intimately required by the original investment. 
' ' See also. Association of American Raiboads v. ICC. 978 F.2d 737, 740-43 (D.C. Cir. 
1992)(deferring to the ICC's determination to use the written-down values ofrailroad assets 
when they were purchased for less than book value); Coa| Exporters Ass'n ofthe U.S. v. 
United States. 745 F.2d 76,98 (D.C. Cir. 1984)(Suggers Rail Act does not require 
maximization ofrailroad revenue without regard to shippers' interests or the actual revenue 



the Board to use its full authority to prevent the pass-through to BNSF's captive customers 

stemming fixjm the multi-billion dollar write-up of asset values associated with Berkshire 

Hathaway's acquisition of BNSF in 2010. 

IL 

THE BOARD SHOULD VIEW THE PREMIUM PAID BY BERKSHIRE HATHAWAY 
FOR BNSF'S INTANGIBLE ASSETS AS A PER SE INDICATION OF REVENUE 

ADEQUACY, AND TAKE MEANINGFUL STEPS TO PROTECT CAPTIVE SHIPPERS 
FROM EXCESSIVE AND UNWARRANTED DIFFERENTIAL PRICING 

CURE understands that in addition to the proposed asset write-up, the purchase price 

paid by Berkshire Hathaway included an even larger premium paid by Beikshire Hathaway 

for BNSF's intangible assets, including goodwill. Indeed, BNSF's public statements candidly 

acknowledge that "(t)he BNSF acquisition resulted in an unprecedented amount ($15 billion) 

ofthe purchase price being allocated to goodwill", and that this contrasts with "previous 

transactions in the rail industry" where the premiums paid have been related primarily or 

entirely to asset write-ups.'^ Despite the payment of this massive and "unprecedented" 

premium, in his recent 2010 Annual Report, Berkshire Chairman Warren Buffet represented 

diat BNSF's 2010 retums were so impressive tbat BNSF was able to "replenish" over $22 

billion in cash Bcrk.shire paid for BNSF with the deal "incrcasc[ing] Berkshire's 'normal' 

needs ofthe railroads). The controlling principles are that regulatory agencies get deference 
to use the most appropriate valuation methodology, provided they have a rational explanation 
for the methodology chosen and have adequately explained any departure firom past 
precedent, but that they must cany out their mission to protect customera finm abuses of 
railroad market power such as writing up assets due to acquisition or merger prenuums where 
the customers have no say in the decision to acquire or merge or in the amount ofthe 
premium paid, and the railroad does not need to eam a retum on an acquisition premium, 
particularly one paid by another entity. 

The STB (and ICC before it) allowed write-ups of assets acquired by one raihxwd 
from another on the basis of their assumption that such transactions would improve 
efficiency and therefore deliver efficiency gains to the customers. That assumption has not 
proven to be correct, but in any event it has no application to the acquisition ofa railroad by a 
financial holding company such aa Berkshire Hathaway. 
" See BNSF June 10 News Release at http://www.bnsf.coni/media/news-
releases/20I1/iune/201 L-06-lOa.html. 

10 

http://www.bnsf.coni/media/newsreleases/20I1/iune/201
http://www.bnsf.coni/media/newsreleases/20I1/iune/201


eaming power by neariy 40% pre-tax and by well over 30% after-tax." Berkshire Hathaway, 

2010 Chainnan's Letter to Shareholders (Feb. 26,2011). If Berkshire Hathaway can roll in 

BNSF cash even after paying a $15 billion premium for intangibles, the Board needs to 

accept that we have entered a new world that may require "unprecedented" changes in the 

Board's posture on many critical issues, especially those pertaining to captive shippers. 

CURE understands fiom BNSF's public statements that the large premium associated 

with intangible assets/goodwill does not enter the computation of BNSF's variable costs 

under URCS, and therefore does not have the same direct impacts on captive shippera and 

produce cash flow for BNSF and Berkshire Hathaway as would the asset write-up. However, 

CURE believes that this portion ofthe premium is of major importance not only to captive 

shippers, but also to the Board's discharge ofits statutory obligations, because ofits 

implications for revenue adequacy and differential pricing. 

In this section, issues related to the portion ofthe premium not associated with 

BNSF's tangible assets are discussed. First, this portion ofthe premium is shown to be a Q S 

SS indication that BNSF has achieved revenue adequacy. Second, it is shown - pursuant to the 

guidance provided to the Board by the railroads' own expert witnesses in STB Docket No. 

EP 70S - that this portion ofthe premium provides a clear call for the Board to begin taking 

more effective and meaningful steps to rein in differential pricing. In this way, the acquisition 

premium paid fbr goodwiU affects not only the captive shippers whose rates are directly 

influenced by the jurisdictional threshold, but also many other captive shippers whose 

payments of high markups have been responsible for some ofthe economic value reflected in 

the acquisition premium and who now are due meaningiii] relief 

Revenue Adeauacv Determination 

The statutory guidance regarding revenue adequacy contained in Section 10704(aX2) 

states as follows: 

11 



"The Board shall maintain and revise as necessary standards and procedures for 
establishing revenue levels for rail carrien providing tran^ortation subject to its 
jurisdiction under this part that are adequate, under honest, econonucal, and efficient 
management, to cover total operating expenses, including depreciation and 
obsolescence, plus a reasonable and economic profit or retum (or both) on capital 
employed in the business. The Board shall make an adequate and continuing effort to 
assist those carriers in attaining revenue levels prescribed imder this paragrEq)h. 
Revenue levels established under this paragraph should— 

(A) provide a flow of net income plus dqireciation adequate to support pmdent 
capital ouflays, assure the repayment ofa reasonable level of debt, permit tbe raising 
of needed equity capital, and cover the effects of inflation; and 

(B) attract and retain capital in amounts adequate to provide a sound 
transportation system in (he United States." 

bl the context of this standard, the payment of an acquisition premium does not automatically 

coTuiote anything in particular regarding revenue adequacy. For example, if a raibt>ad were 

acquired at a small premium over its book value, and if that book value were materially lower 

than the market value ofthe railroad's assets, the railroad might only be attractive to an 

investor because of potential salvage opportunities. Here, however, an investor has paid a 

premium that covera not only the book value of all ofthe tangible assets needed to operate 

the railroad that have resulted from the railroad's capital outlays, but also the fiill cunent 

market value of those assets, including the effects of inflation. The premium further reflects 

increasing intangible assets, and was accompanied by the investor's assumption ofthe 

railroad's existing debt. 

When BNSF was purchased as a going concem by a sophisticated investor at a price 

that covered the full market value ofits tangible assets, provided a premium over the pre

existing value ofits intangible assets and assumed its debt, the market signaled that the 

criteria itemized in Section 10704(a)(2) had been satisfied. BNSF pays its operating 

expenses, covers its debt, makes needed capital outlays and makes more than enough profit to 

sustain itself in the long term. On the basis ofthe criteria itemized in the statute, the premium 

paid by Berkshire Hathaway for goodwill demonstrates that BNSF has more than achieved 

12 



revenue adequacy. Put another way, the premium paid by Berkshire Hathaway for goodwill 

demonstrates that an informed investor would expect to achieve more than a market rate of 

retum if it paid the market value of all of BNSF's tangible assets to operate BNSF as a going 

concem, even at lower levels of differential pricing than BNSF currently achieves. In short, 

the premium for goodwill shows that BNSF is fiilly revenue adequate and ahready is eaming 

supra-competitive retums. 

Implications for Differential Pricing 

Given this empirical demonstration that BNSF is fiilly revenue adequate and already 

is earning supra-competitive retums, the large size ofthe premium paid by Berkshire 

Hathaway above the market value of BNSF's tangible assets, and even above the market 

value of BNSF's stock, is of particular significance. In STB Docket No. EP 705, AAR 

wimesses Eakin and Meitzen of Christensen Associates reiterated an important finding fiom 

the study of raihx>ad competition that Christensen performed for the Board - namely, that 

increasing traffic volumes and decreasing economies of density are reducing the level of 

differential pricing required to produce adequate revenues.'^ In the context of this finding, the 

acquisition premium paid by Berkshire Hathaway indicates at least three different bases from 

which the Board can only conclude that decisive action to rein in excessive levels of 

differential pricing is now appropriate. 

First, as described in the preceding section, the level of differential pricing prevailing 

at the time ofthe Berkshire Hathaway transaction was already above the level needed to 

establish revenue adequacy under the applicable statutory criteria. Put another way, in 2010 

" See STB Docket No. EP 705, Competition in the Raihroad todusti^. "Reply Comments of 
the Association of American Railroads" (May 27, 2011) Joint Verified Reply Statement of B. 
Kelly Eakin and Mark E. Meitzen at 6: "a lesser markup over marginal cost is needed to 
achieve sufficient revenues"; and at 10: "A key finding of our revenue sufficiency analysis is 
that the needed markup haa declined in recent years, but the actual markup observed haa not 
declined by as much." 

13 



BNSF captive shippera already were paying rates above those needed to ensure the financial 

health ofthe raihoad.'* 

Second, the financial markets - and the Board - are well aware of forecasts that 

indicate railroad trafiic volumes are likely to increaae substantially in the future.'^ 

Notwithstanding all ofthe rhetoric the railroads have provided regarding the capital 

investment requirements needed to accommodate such growth, the testimony of AAR's own 

experts confirms that revenue adequacy can be achieved with reduced levels of differential 

pricing if volumes are increasing. The near-universal consensus that rail volumes wiU 

generally be increasing in the future basically requires that the Board adopt more effective 

measures to constrain and reduce differential pricing, at least for railroads, like BNSF, that 

have been demonstrated to be revenue adequate. 

Finally, the price paid by Berkshire Hathaway reflects a substantial premium above 

die total market value of BNSF's stock. However, as discussed above, the market was 

already aware ofrailroad volume growth and other projected changes. For the payment of 

that premium to make any economic sense for its own sbareholdera, Berkshire Hatiiaway 

woiUd have to anticipate further changes tbat would increase BNSF's contribution to 

Berkshire, prospectively including one or more ofthe following: 

- Rail traffic increasing more than the market abeady expected; 

- BNSF operating costs decreasing more than the market expected; and/or. 

''*This is consistent with indications from multiple sources that the Class I railroads had 
achieved revenue sufficiency as of approximately 2006, and had subsequently increased their 
eamings to supra-competitive levels that are inconsistent with the public interest and 
applicable economic theory. A summary discussion with relevant citations is provided at 
STB Docket No. EP 705, Competition in (he Raihroad todustrv. "Sutemenl of Arkansas 
Electric Cooperative Corporation Regarding Competition in the Railroad Industry" (June 10, 
2011) Appendix C at 7-10. 

" A review of specific forecasts and factors that may affect fiiture traffic volumes is 
presented in Christensen Associates, "Supplemental Report to the U.S. Surface 
Transportation Board on Capacity and Infrastructure Investment" (March 2009). 
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- Rates increasing more than the market already ejqiected. 

Given the demonstrated revenue adequacy of BNSF, any or all such developments would 

indicate further need for Board action to curtafl excessive levels of differential prices. 

Conclusion 

For the foregoing reasons, and those stated by WCTL m its Petition filed herein, the 

Board should grant the relief sought by WCTL. Specifically, the Board should ensure that 

the assets of BNSF are not written up to account for the premium paid fbr BNSF by 

Berkshire Hathaway, for botii URCS costing purposes and for purposes of determining 

BNSF's revenue adequacy. Instead, it should accept the demonstration of BNSF's revenue 

adequacy provided by the Berkshire Hathaway transaction and take robust and decisive 

action to curb differential pricing excesses pursuant to the guidance provided to the Board by 

Christensen Associates and by AAR's own witnesses in Docket No. EP 70S. 

^Robert G. Szabo ^ 
Executive Director 
Michael F. McBridc 
Van Ness Feldman, PC 
1050 Thomas Jefferson Stieet, NW 
Suite 700 
Washington, DC 20007-3877 
(202)298-1800 (Telephone) 
(202)338-2416 (Facsimile) 
mfintShmfcom 

Attorneys for Consumers United for Rail 
Equity 

October 28,2011 
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